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FOR THE SECOND CIRCUIT 
Docket No. 74-2303 

United States of Ameuica, 

Appellee, 

ANTIIOM 'l’OItliES >111(1 R<iHEHTO RtVEttA, 

De fendu n tu-A ppcllu n tu. 

BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Anthony Toiles, a k/a “Tony T,” and Roberto Rivera 
appeal froni judginents of conviction entered as to Torres 
on Febriiarv ld, 197."» and as to Rivera on Oetôlier 1, 1974 
in the ITiited States District Court for the Southern 
District of New York, after an eleven dav trial Itefore the 
Honorable John M. Cannella, United States District «Judge, 
and a jury. 

Indictnient 74 Cr. 472, filed o;i May s, 1971, charged 
Torres and Rivera and txvelve other îefendants in Count 
One with conspiracy to iinport, sell, distribute and possess 
with inteut to distribute approxiinately 1/fith of a ton 
of lieroin and cocaïne : Torres, and two other défendants, 
in Count Two with concealing and faeilitating the trans¬ 
portation of approximately twentv kilograms of narcotic 
drugs and in Count Tliree with the distribution and pos¬ 
session with intent to distribute of ten kilograms of cocaïne; 
and Rivera, and two other défendants, in Count Four with 


the distribution and possession witli intent to distrilmte 
of approxiniutcly two or more kilogrums <d coeaine, in 
violation of Title 21, l’nited States Code, Sections 173, 174, 
812, 811 ( a i ( 1 ), 841 ( b H 1 1 1 A), 846, 952(a), 900ia)(li, 
960(b) (1) and 963 * 

Trial eoniineneed against Torres and Rivera on Jul.v 
2ît, 1 î*74 and conduded on August 12, 1974 when the jury 
found bot b défendants guilty on ail eounts in wliieh they 
were eliarged. 

On Oetober 1. 197 t. Rivera who bad previously been 
sentemcd to 5 years imprisonment for a prior fédéral 
nareoties conviction, was sentenced to fifteen years iniprison- 
inent on Oounts One and F.nir to lie followed by a tliree 
year spécial parole terni, sentences to rnn concurrently, lined 
$25,000 on eacli count and assessed the eosts of the prose- 
cation by .Judge Cannella. Rivera was remanded following 
bis conviction, and is présent ly serving bis sentence. 

After filing a seri»*s of motions relating to bis second 
offender status wliieh délayé»! sentencing, Torres was sen¬ 
tenced by .Judge Cannella on February 13, 1975 to fifteen 
years iinprisonment and a £25,000 fine on Counts One and 
Tliree, and twentv years imprisonment and a £20,000 fine 
on Count Two (the jail sentene«*s to run coneurrently and 
to lie followed by a five year spécial parole terin i and 
assessed the cost of the prosecution. lie is presently serv¬ 
ing bis sentence, having Im*»mi remanded after conviction. 

* The indietment includes three additional counts againat 
défendants other than Torres and Rivera. The status of the 
other twelve défendants is as follows: Knrique Lopez ùied three 
days before trial was seheduled to begin; Wladimir Bandera who 
testified as a government witness at the trial has pied guilty and 
been sentenced to seven years imprisonment; Juan Carlos Franco, 
Yolanda Sarmiento, Emilio Diaz-Gonzalez, Nelson Garcia, Miguel 
Garcia, Olivares, Atilio Boca, Coco Salgado and Alberto Navarro- 
Diaz are fugitives; Ralph Madonna was severed. 


Statement of Facts 


The Government's Case 

The (învernmcnt's pioof ut trial cstablished tliât Anthony 
Torres, a/k a “Tony T", and Robert o Rivera were two of the 
principal New York contacts and Imyers for a group of inter¬ 
national narcoties trafiickers who during the period frein 
Oetolier, 11*70 lo Septembre, 11*71 air freighted froni Buenos 
Aires, Argentina to New York mort* than 07 kilograms 
of heroin and 57 kilogranis of cocaïne coneealed in the 
false backs of ornate antique pieture trames. The east 
of characters in this international narcoties smuggling 
network proved at trial eonsisted of the South American 
financiers of the operation, the suppliera of the narcoties 
in (’hile and Argentina, the middle men who travelled to 
New York to receive the narcoties after tliev had lieen 
smuggled through t'ustoms at dohn F. Kennedy air port 
and wore then responsihle for delivering the narcoties to 
the Wholesale Imyers in New York and for collecting the 
monev, and finallv the contact men and huyers at the 
Wholesale and retail level in New York. 

The Government's principal witnesses at trial were con- 
victed participants in the conspiracy: Wladimir Bandera, 
one of the South America financiers; Alfredo Mazza,* a 
middle nian who travelled to the United States and super- 
vised the delivery of the narcoties and the return of the 
monev; and Lorenzo t'ancia, who assis!ed the middle men in 
selling the narcoties in New York and who purehased and 
resold a quantity of the narcoties himself. The Govern- 
inent’s fourth accomplice witness was Juan Redondo who 
had worked for Yolanda Sarmiento, a principal financier 


* Mazza’s other international narcoties smuggling activities 
were examine*! by this Court in United States V. Arroyo, 494 1,2d 
1316, 1317-18 1 2d Cir.), cerf, denied, 43 U.S.L.W. 3208 (U.S., 
October 15, 1974). 


4 


for the picture frame smuggling operation, an<l lier buyers, 
imluding Kivera and Terres, when she traftieked in nar- 
coties in New York in 1970 before slie returned to South 
America and began the picture frame shipments. 

The ( lover nment’s évidence at trial estahlished that 
Yolauda Sarmiento, AIlTedo Mazza and Wladiinir Bandera 
met in Buenos Aires, A gentina in approximatelv April 
1970 and agreed to set np an operation to smuggle nar- 
coties to the United States. At Ibis ti.ne Sarmiento stated 
that she hud fourteen kilograms of lieroin available for 
the first shipment (Tr. 1*40-240, 482-483). Thereafter Mazza 
travelled to the United States with duan Carlos Franco, 
a/k/a “Miguel Aspilche,” (“Miguel") to make arrangements 
for the smuggliug and was introduced to a painter, Bodolfo 
Huiz, at his apartment at 206 Kast 75th Street, in Man¬ 
hattan (Tr. 246-266, 669-640). Huiz told them that lie had 
previously shipped oil paintings with large antique frames 
from Portugal to New York which had passed through 
Customs without being searehed and tliev agreed that 
concealing drugs n similar frames would lie a good way 
to smuggle drugs from South America to New York ( Tr. 
266-267). The three tnen—Mazza. Miguel and Ituiz—then 
returned to Argentina and prepared the first shipment 
with Sarmiento (Tr. 268-273). The tirst shipment (six 
kilograms of the fourteen Sarmiento had ready ( and second 
shipment (the remaining eight kilos) were sueeessfully 
completed in October and December, 1970 ((IX 72, 73).* 
In eaeh instance Mazza travelled to New York, reeeived 
the narcotics after they had been removed from the frames 
and sold the shipment for 812 #11,000 per kilogram (Tr. 
279-306). 


* “GX" refers to Government’s Exhibits at trial. The Gov¬ 
ernment introduced the shipping records of the seven shipments 
of picture frames and was thereby able to pinpoint the dates of 
the shipments. (Tr. 1333-1350) (“Tr." refers to pages in the trial 
transcript.) 


►Subsequently, Mazza went on a vacation to Uruguay 
l'or two inonths and in his absence Miguel Aspilche handled 
the operation of tlie* third shipment, which foruied the basis 
loi- ('omit Two in (lie indictinent. Tliis sliipmeiit totalled 
ajipi-oxiniately thirty kilograms. The Nhippiug records indi- 
cate (liât this shipment was exported on Decemlier 30, 1070 
and delivered to Ruiz in New York on danuary 12, 1071 
KîX 74 ). Ruiz later told Mazza that, the buyer of a part of 
the narcotics in New York was “Tony T” (Anthony Torres) 
(Tr. 310-311). Wlien Mazza saw Torres later in New 
York to negotiate the sale of the fourth shipment in Mardi, 
Torres told Mazza that Mazza could trust him because 
shortly before lie laid doue a deal witli Miguel, that Miguel 
trusted him and returned to Buenos Aires before he had 
collected ail the money froni him, that Torres had the 
money available and Miguel would collect it later i Tr. 
327-334). 

During this period in early -January 1071, Lorenzo 
Uancio, a convicted New York narcotics dealer who testi- 
fied at trial, was at the Kl Oviedo restaurant on 14th 
Street with Knrique Lopez, a contact man for Sarmiento's 
drug operations in New York. Miguel Aspilche (the 
nssoriate of Mazza’s who, in Mazza’s absence sold t lu* 
third shipment) and Roberto Rivera entered the restaurant 
and approached Uancio and Lopez. Rivera, Miguel and 
Lopez then excused themselves from Uancio and conferred 
in the rear of the restaurant (Tr. 812-814). After 30 
minutes, Rivera, Miguel and Lopez returned to the front 
of the bar and Rivera asked Uancio to accompanv him in 
his automobile because Rivera had some money in his 
car, and he wanted to make sure he got back to his bar 
(The Intimate Louage) safely with the money ( Tr. 814- 
817). Upon leaving the restaurant and wliile driving to 
Rivera’s bar in the Rronx, Rivera told Uancio that the 
guv with Rivera and Lopez in the bar was the “connection” 
and that Uancio had the opportunitv to make some monev 
if he made a relationship with him (Tr. 814-810 1 . A few 
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days later Cancio inet Lopez and Lofiez coulirmed wliat 
Rivera had indicated, (liât he (Cancio) could purchase 
narcotics from Miguel but that he would bave to pay Lopez 
(as tbe uiau who had made tlie connection) $51)0 for eaeli 
kilo. Un* saint* ainount given by Roberto (Rivera) and 
Tony T for each kilo (Tr. 817-810). 

Subséquent ly, Cancio was asketl by Ixipez as a ft.vor 
to liini to bave Emilio l)iaz-(Gonzalez i who was Volanda 
Sarniiento's eommon-law liiislmnd (Tr. (i, 10) stay at Can- 
cio’s giil friend's apartment on West OOth Street for a few 
weeks (Tr. 821-825). Cancio agreed, and while Emilio was 
in tbe apurement, Miguel Aspilcbe came t<» tbe apartment 
and spoke with Emilio about money and cocaïne (Tr. 837- 
842). Lopez also visited the apartment on a nnmber of 
occasions (Tr. 825-828), as did Tony Torres, wbo came to 
complain to Emilio almut tbe fact tbat lie nad not been paitl 
back tbe $25,000 in cash wbicb he had given Sariniento in 
ad va net* for tbe cocaïne wbicb lmd been lost, and sait! lie 
would take repayaient in cash or coke (Tr. 834-835). On a 
second visit to tbe apartment by Torres, Emilio paitl 
Torres $4,000 of tbe money owed, Emilio sait! thev wanted 
to beli* Cancio, and Torres sait! tbat thereafter, wbatever 
mercbandi.se was sent to tbe United States, Torres and 
Cancio would work il together (Tr. 844-847). 

In IVbruary 1071. Cancio «lrove Emilio to Califtirnia 
wbere Emilio was able to escape from tbe l'nitetl States 
into Mexico witb tbe assistance of Miguel Aspilcbe. Refore 
parting from Cancio, Miguel tobl him tbat wben he re- 
turned to the United States again witb tbe narcotics he 
would I"ok Cancio up (Tr. 848-856, 878-883). 

In tbe ineanwbile, in Marcb, 1071, back in Argentina, 
Mazza bail returned from bis vacation and was, witb 
Volanda Sarmiento, organizing tbe fourtb sbipment of 
narcotics in picture frames (Tr. 308-310, 314-316). Refore 
arrangiug for tbis sbipment, Mazza met witb Roberto 
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< 'listobal, wh» had heen introduced to liiin previously by 
Sarmiento as one of lier assistants in New York. Cristobal 
suggested tliât lu* sliould help him bv selling lin* next ship- 
nn*ut to Tony T, who in tui-n would pu y Cristobal a commis 
sion. Mazza t heu obtained ton kilograms of keroiu whieh, to- 
gether wifb tbm* kilograms of eoeaine reeeived from Sar- 
mienIo, lu* paeked in tin* pieture frames whieh were sub- 
sec|uently exporte»! on Mareb 21, 1 !*71 and delivered to 
Ruiz in New York on April 10, 1Î171 (<4X 75; Tr. 308- 
310, 314-310, 324-337 1 . Mazza (lien llew to New York and 
met witli Cristobal and Tony T to arrtfnge the sale (Tr. 
328-3311. T<»ny T told Mazza (but Mazza eould trust him 
beeause tu* i Tony T( had previously doue the deal with 
Miguel and that lu* (Tony 3') was relu étant to advance 
the money for the nareoties Iss-anse lu* had lost the $20,000 
lie had advanoed to Sarmiento for an earlier sliipment of 
drugs whieli had been seized bv the police (Tr. 331-332 1 . 
Tony T agreed to make the pureha.se and to hâve the 
money readv at the time the nareoties were delivered bv 
Cristobal (Tr. 332-334 i, but Cristobal later, after receiving 
the nareoties and going to meet with Tony T to deliver 
them to him, told Mazza that Tony 3' had not had the 
money readv. Mazza sold the nareoties to another buyer 
(Tr. 334-337». After receiving the pavment and paving 
commissions to Ruiz and Cristobal. Mazza returned to 
Hucnos Aires (Tr. 337-3311». A short time later Mazza and 
Cristobal met again in New York with Torres and nego- 
tiated the sale of an additional «piantity of lieroin, whieh 
sale also was aborted (Tr. 345-351 ). 

Meanwhile, Miguel, having grown dissatisfled with his 
portion of the earnings from the pieture frame deal s with 
Sarmiento, approaehed Bandera, whom he had met through 
Sarmiento (Tr. 494-486, 499). Bandera agreed to snp- 
pl.v nareoties for the pieture frame smuggling operation 
(Tr. 493-49(1, 503». and lie suhsequently obtained fortv 
kil» ;rains of coca i ne whieh lie and Miguel paeked in the 
pieture frames and whieh Miguel delivered to the shippor 
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iu Buenos Aires (Ti\ 503-515). Bandera testified that 
lu* purchased the cocaïne from a supplier in ('hile, for about 
f3,500 per kilo, and (liât lie reeer ed delivery in a hôtel 
room in Mendoza, Argentina. Before paying for the cocaïne 
Bandera, who was an experienced cocaine dealer, tested 
the cocaine to continu its quality (Tr. 503-510). This 
fifth shipment, which formed the basis for Counts Three 
and Four, was exporte)! on May 5, 1071 and delivered to 
Buiz in New York on May 10, 1071 ((IX 70; Tr. 510-515). 

Once the traînes had lieen shipped, Miguel returned to 
New York to reçoive the cocaine for delivery to the buyers 
(Tr. 510-517). Wlien Miguel came to New York to look 
for C'aucio, lie could not tind him, so Miguel instead went 
directly to Lopez ( Tr. 804-806). Cancio testitied that 
Miguel said he sold the last ten kilograms to r >rres, 
leaving only one and three-quarter kilograms which he 
sold to Cancio at the standard priée of fl 1,000 per kilo 
(Tr. 800-001) on 75th Street and Third Avenue l at the 
corner near Buiz’ upartinent) (Tr. 807-800, 001). Subsé¬ 
quent ly, still jirior to May 22 wlien Cancio was arrested. 
Miguel asked Cancio to take him to Boberto Rivera’s bar 
(Tr. 004-006, 032, 033). After Miguel and Cancio had a drink 
with Bivera, Bivera went to the rear of the bar and came 
baek with a “ten pound” paper bag full of inoney which he 
gave to Miguel. Miguel opened the bag and looked at the 
inoney. Ile tken took ont of his pocket a small book to figure 
ouf Bivera’s account and Miguel said that Rivera now owed 
him f16,000 ( Tr. 006-010). Miguel then said he had to 
lie ont of town for a few days, so Cancio would collect 
the inoney. Bivera replied “Ail right" (Tr. 006). Before 
leaving New York, Miguel also asked Cancio to tell Torres 
to hâve rendy tin* $80,000 that Torres still owed him for the 
cocaine wlien Miguel returned from Miami. Cancio then met 
with Torres and gave him the message (Tr. 010, 020, 023 
024 t. A day later Cancio returned to Rivera’s bar to pick 
up the fl6,000 from Bivera in a paper bag (Tr. 021-023). 
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The next duy, May 22, Cancio was arrested after selling 
otie-half kilogram of (lu* one and three-quarter kilograms 
ht* had reeeived froin Miguel to other persons (Tr. 932- 
937). Thereafter, Miguel returned to New York and later 
told Bandera that except for finit ainount owed h.v Cancio 
and a smaller ainount owed by Lopez, he had eolleeted the 
rest of the money owed to him. Miguel then returned to 
Huenos Aire» where lie reported the snceess of the operation 
to Mandera ( Tr. 518-519, 522-524). 

In Buenos Aires, Miguel told Bandera tliat the buyers 
in New York, who included Tony T and Lopez, preferred 
heroin rather than eoeaine (Tr. 51 s, 524-525), so Bandera 
and Miguel obtained twenty-five kilogratns of heroin and 
fixe kilograms of eoeaine which they shipped in the si.xth 
pieture frame shipment from Buenos Aires to Ruiz on 
♦Iuly 16, 1971 (<î.\ 77; Tr. 524-525, 527-536). Once the 
shipment had left Buenos Aires, Bandera and his familv 
and Miguel went to Los Angeles, where they met witli 
Cancio to discuss the sale of the shipment (Tr. 535-541). 
Anthony Torres also went to Los Angeles. There Torres 
met with Cancio in an effort to locate Miguel and obtain 
the narcotics front this shipment. Cando, however, un- 
heknownst to Migtrd, Bandera or Torres, was at tliat finie 
giving information to fédéral narcotics agents who accota- 
panied him to Los Angeles and observed his meetings with 
Torres and with Miguel and Bandera (Tr. 945-966, 1231- 
1240). 

Thereafter, Cancio and Torres returned to New York 
(Tr. 96N-970). In New York, Cancio met with Miguel and 
assisted Miguel in .-elling the twentv-flve kilograms of 
heroin and five kilograms of eoeaine which were delivered 
to Ruiz on August 2. 1971 (Tr. 974-982, 984-1002). Miguel 
ttgaitt returned to Buenos Aires and reported to Bandera 
that the sales had lieen complété»! throngh Cancio and 
the money reeeived (Tr. 543-548). 

By lliis time Ma/.za and Karmiento were organizing 
the seventh ami final shipment (Tr. 352-353). Mazza 
obtained eighteen kilograms of heroin which were packed 
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togetlier with nine kilogrums of cocaïne provided liy Sar- 
miento in four pieture fiâmes (Tr. 354-357 ). This shili¬ 
ment was exportcd from Argentina on Septemlier 23, 1971 
(GX 78). On Oetober 6, 1971, however, the fiâmes were 
intercepted by eustoms agents in New York wlio there- 
after removed the narcoties from the trames and made a 
controlled delivery of the frames to Uuiz, whom they 
arrested as he took delivery of the frames (Tr. 357-359, 
033-643, 653-662). 

The seizure liy eustoms agents of the seventh pieture 
franie shipment on Oetober 6, 1971 terminated this metliod 
of smuggling narcoties from South America by Sarmiento, 
Mazzu, Handera and .Miguel to Ruiz and the buyers Reberto 
Rivera, Tony Torres, Emique Lopez, Freddie Aviles * and 
Lorenzo Oancio in New York. Hy that time the con- 
spirators had shipped in seven snipments over 144 kilo- 
grains of narcoties to New York and been paid at 812,000 
to 814,000 per kilo for the heroin and 89,000 to 811,000 
per kilo for the cocaïne, a total sum in excess of 81.500,000 
(Tr. 286, 305, 332, 531). 

A description of the events preeeding the smuggling 
in pieture frames was provided at trial by Juan Redondo. 
Redondo described how in 1969 and 1970 he had worked 
in New York for Yolanda Sarmiento and lier husband, 
Emilio Diaz-Gonzalez. He testified that prior to April 
1970, Sarmiento and Emilio lived in New York and re- 
eeived large quantities of narcoties smuggled from South 
America in demi-johns (wine jugs), planes and bouts into 
the United States (Tr. 63-64, 91-92). He said that the nar- 
eoties went for the most part during this period to Tony T, 
Roberto Rivera and Enrique Lopez (“El Gallego”) whom 
Sarmiento described to Redondo as lier beat buyers (Tr. 
99, 103), and that his job in connection with tliese buyers 

* Aviles’ other narcoties activities were recorded by this Court 
in United States v. Aviles, 274 F.2d 179 (2d Cir.), cerf, denied as 
Geuovese v. United States, 362 U.S. 974 (1960) and in United 
States V. Arroyo, supra. 
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was to assist Sarmiento ami Kmilio in counting the mouey 
received for (ht* nareot it-s from the buyers, to deposit it in 
Sarmiento’s hank accounts in New York and tlien carry the 
mouey back to Argentina (Tr. 84, 1251). Redondo te.stiüed 
(liât la* aaw Tony Terres at the Saimiento apartment on 
Adams Str«t*t in Brooklyn hetween seven and ten limes 
Itringing mouey for the part hase of narcotics (Tr. 18, 32. 34- 
3(>, 41-4(1, 58-62). On ont* occasion he was in the a part¬ 
aient when Torres received six kilograms of cocaïne from 
Sarmiento ( Tr. 62-65). Redondo sait! Roberto Rivera dealt 
with Yolanda tiirongh liis brother, Pedro Rivera (Tr. 88). 
On one occasion Redondo went with Sarmiento to Rivera’s 
bar in the Hronx. Sarmiento went inside and came out 
saying she had settled lier business with Rivera (Tr. 86- 
88). Redondo was also présent with Sarmiento and 
Enritjue Lopez (“El Gallego”) on occasions when they 
diseussed lier narcotics supply and the price she was 
charging (Tr. 70-71, 81-83). On one occasion he went with 
Sarmiento when she delivered a quantity of cocaïne to 
Lopez' apartment and returned from his apartment with 
a substantial <jliantitv of money in a package (Tr. 70-71. 
81-84). 

On April 15, 1070 Redondo sait! that he wa* arrested 
with Yolanda Sarmiento and Kmilio Diaz-Oonzalcz in New 
Jersey and charged with the possession of 100 kilograms 
of narcotics fourni in Sarmiento's New York a*partment 
(Tr. 103-104, 110 i.* He said that before (lie arrest Tony 
Torres had given Sarmiento $50,000 advance payment (Tr. 
08-00 i. Subseipientlv, Sarmiento returned to Buenos Aires, 
Argentina. Thereafter, of necessity, she transferred lier base 
of operations to Argentina and with Mazza and Bandera 
in Buenos Aires begati (lie smnggling in picture trames 
to the same buyers, Torres, Rivera and Lopez. 

* That arrest, the seizure and the events emanatinfr there- 
from formed the basis of the indietment in United States V. 
Papadakis, 510 F.2d 287 (2d Cir.i, cert. denied, 43 U.S.L.W. 3584 
(U.S., A pi il 29, 1976). In that opinion Yolanda Sarmiento is re- 
ferred to as Elena Risso, and Juan Redondo is referred to as Jorge 
Rodriguez Araya. Emilio Diaz Gonzalez and Lorenzo Cancio 
appeared under theii true names. 
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The Defense Case 

Xeither «JeiVinlant présent ed any evidence at the trial. 

ARGUMENT 
POINT I 

The evidence was sufficient to support Rivera's 
conviction. 

A. Rivera was shown by a fair prépondérance of 
the independent evidence to be a member of 
the conspiracy. 

Rivera’s first argument in support of reversai is that 
there was “no non-hearsay evidence to link Rivera with 
any conspiracy” i Rivera Rr. at 4). The record belies 
lliis contention. The proof sliowed Rivera's membership 
in the conspiracy by bis own words and actions in con¬ 
nection with the January and May 1971 shipments. 

Loren/.o (’ancio testified tliât dtiring the end of Receniber, 
1970. the heginning of .January. 1971 lie met with Enrique 
Lopez, a contact inan for drugs, at the El Oviedo liai- on 
14th Street. After he had spent ahout 15 minutes with 
Lope/. t'ancio said that Roberto Rivera and Miguel entered 
the bar, and approached Lopez and t'ancio. Lopez, Rivera 
and Miguel excuseil themselves from t'ancio, went to the 
rear of the bar and had a conversation ont of (’ancio's 
lira ring. About one half hour later Rivera, Lopez and 
Miguel returned to t’ancio, and Rivera asked t'ancio if lie 
wanted to aecompanv t'ancio to bis (Rivera’s) bar in the 
Rronx because Rivera had sonie money in bis car and he 
wanted to make sure lie got hack to the bar safely with 
the money. 
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In Rivera’» car on the wav to the Broux, f’ancio toi»! 
Rivera that lie needed to înake sonie nioney and Rivera 
said : 

‘‘Well, lie said, you liave the opportunity to make 
sonie nioney. I f('ancio) say what you niean hv 
that and lie ( Rivera i told nie that the guy you saw 
with nie and with the Gallego (Lopez) in the bar, lie 
is the connection. 

» « * 

‘‘Ile ( Rivera i said, well lie is the connection. 
Ile (Riverai said you try to make relationship with 
hini. Po I (Cancio) said ail riglit, thank you very 
much'’ (Tr. 816). 

This conversation is important indepeiuleiit évidence 
as to Rivera’s participation in the conspirac.v when con- 
sidered alone. Its significance and that of Rivera’» meeting 
willi .Miguel and Lopez at the bar is even greater when il is 
noted that Miguel was in New York at the tiuie to handle 
the sale of the third picture frame shipment of drugs. 
The records of the shipping company reflect that the 
third shipment of picture fiâmes was exported froin 
Ruenos .Sires on Decemher 30, 1070 and deliverni to the 
painter, Rodolfo Ruiz, in New York on Jnntiary 12, 1071 
(GX 74).* 

The shipping records for the May 1071 shipment of 
forty kilograms of cocaïne show that the shipment was 
exported from Itueuos Aires on May ô, 1071 and delivered 
to Ruiz in New York on May 10, 1071 (GX 76). Ilandera 
testitied that lie purchased the cocaïne and lielped pack 
the drugs in the picture fiâmes and that Miguel travelled 
to New York to reçoive the cocaine from Ruiz and to sell 
the shipment. A day or two before (’ancio’s arrest on 

* Mazza testitied that he had been on vacation in Uruguay 
when this shipment was proessed, and that Ruiz and later Torres 
told him that Miguel, wh had accompanied Mazza to New York 
to receive and deliver the Octoher shipment, had been in New 
York selling the shipment (Tr. 310, 311, 327-334). 
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May 22, 11(71, jusl al ilit* time that the forty kilograms 
were delivered from tlu* skipper and Miguel was selling tlu* 
cocaine, Miguel asked Cancio to take him to see Rivera 
at Rivera’s bar in (lie lironx. Miguel and Cancio arrived 
at the bar, lmd a drink with Rivera and then Rivera went, 
to the rear of the bar and returned with a paper bag fllled 
with nionev whieh lie gave to Miguel. (At trial Cancio 
gestured as to the size of the bag of uioney and Rivera's 
counsel said lie was speaking of a “ten pound paper bag” 
[Tr. 1(08] ). 

Miguel opened the bag and looked at the nioney. Miguel 
then removed from his |iocket a small book to figure ont 
Rivera's aceount, and said that Rivera now owed him 
*1(5,000, but that lie (Miguel) had to lie ont of town for 

a few davs, so Cancio would collect the money. Rivera 

replied “ail right” (Tr. 1)00). 

A day later on May 20th or 21st, 11)71, Cancio returned 
tb Rivera’s bar to pick up the 810,000 for Miguel from 
Rivera. At the bar, Rivera gave Cancio the 810,000 in a 
paper bag. Tliis nioney was later taken by Cancio to his 
girlfriend's apartment on West DOtli Street and used to 
pa.v Cancio’s bail (Tr. 921-1)23). 

Tliese tliree incidents, each directly involving Rivera, 
auiply meet the test of United States v. (leane </. 417 F.2d 

110, 1120 ( 2d Cir. lDODi, eert. drnied, as United States V. 

Lynch, 397 F.S. 1028 (1970), that for hearsay déclarations 
of co-conspirators to he admissible against a défendant, 
that défendant must first lie sliown to lie a meinber of the 
conspiracy by a fair prépondérance of the évidence in- 
dépendent of the hearsay déclarations. See also United 
St'tes v. Tramu'di, l)kt. No. 74-1500 12d Cir., Mardi 7, 
1975), slip op. 2107, 2141-13; United States v. Santana, 
503 F.2d 710, 713-14 (2d Cir. 1974): United States v. 
Ma.il ah, 503 F.2d 971, 975-70 (2d Cir. 1974), eert. denied, 
13 U.S.L.W. 3515 ( Mardi 25, 1975); United States v. 
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DW moto, 493 F.2d 359, 362-65 (2d Cir.), cert. denied, 43 
l.S.L.W. 320M ( October 15, 1974) j ( nited S tnt tu v. Man- 
frcdi, iss F.2d 5 ss, 596-97 I LM (’ir. 1973), cert. denied, 
417 l'.S. 939 (1971); (nited State* v. Ruiz, 477 F.2d 
91 S, 919-20 (2d (’ir. ), vert, denied, 414 U.8. 1004 (1973). 
See also Vnited States v. Rui Kan Lam, 483 F.2d 1202, 
1208 (2d Cir. 1973), vert, denied, 415 l'.S. 1202 (1974); 
l'nited States v. W'isnieuski, 478 F.2(l 271, 279-280 I 2d 
Cir. 1973); ( nited States v. Calaliro, 449 F.2d 885, 889- 
890 ( 2d (’ir. 1971), cert. denied, 401 L’.S. 1047 (1972); 
( nited States V. ('alareo, 424 F.2d 657, 060 ( 2d Cir.), 
cert. denied, 400 l’.S, 824 (1970) ; ( nited States v. Vasquez, 
429 F.2d 015 (2d (’ir. 1970); ( nited States v. Raqland, 
375 F.2d 471, 477 (2d Cir. 1907), cert. denied. 390 l'.S. 
925 (1968). 

Rivera argue* in liis brief, as lie did at trial, that with 
respect to the incidents involving tlie payment of the paper 
bag full of money to Miguel by Rivera and of the $16,000 
to Caneio, for Miguel, by Rivera, there was no testiinonv 
that the défendant said the money was to pay for narcotics, 
that he could just as well hâve been buving connterfeit 
Hills or “bot" jewelr.v and that the évidence at inost only 
showed mere association. Tliis contention is similar to 
the loansharking argument ao .anced in Tramunti, supra 

at 2142 and the 1.kmaking argument advaneed in Mat- 

(ah, supra. 503 F.2M at 975. both of which were found in- 
suflicient by tliis Court. The testimonv of Bandera, who 
saw the cocaïne in the fiâmes, and of Caneio who bought 
sonie oT (lie cocaïne prior to May 22 when he was arrested, 
and the shipping records, establish that Miguel «as in 
New York between May 19 and May 21, 1971 to receive 
the cocaïne and to sell it. It is possible but utterlv un- 
likcly that in tl.«* two davs while he was selling fortv 
kilograms of cocainc (of which the record shows he sold 
ten kilos to Anthony Tories and one and three-quarter 
kilograms to Caneio), he also was selling connterfeit bills 
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to Rivera for <i ten pound Imjç full of money ami fl B, 000. 
Hat there is nothing in the record that could rationally sup¬ 
port such an inference. On the very days after the fort.v 
kilograms of cocaïne were received in New York, Miguel, t lu* 
seller of the cocaïne, received a bag full of money front 
Rivera, ehecked his account liook and determined Rivera 
still owed fl(i,000, and the next dav Rivera paid the flB,000 
to Cancio for Miguel. It is hard to imagine stronger cir- 
cumstantial evidence that Rivera was buying uarcotics from 
Miguel tlian exists here. In any event from Rivera's re¬ 
marks to Cancio and the incident with Rivera, Lopez, Miguel 
and Cancio in (lie El Oviedo Bar in Januarv, when Miguel 
was in New York at the sanie time as the Januarv 
shipment, it is plainlv évident that Rivera was fully aware 
that Miguel was in the uarcotics business i Tr. N10 1 . As 
long as thèse inferenees eouhl hure bon (Iratnt from the 
non hearsay evidence, (Initie)/ is satistied. T mut tut U, .su/tnt 
at 2142.* 

* Rivera also argues that Cancio had such "a bad record that 
his testimony was unreliable and should not be considered. 
Cancio’s credibility however, was tested at trial under vigorous 
and extensive cross-examination and the jury was properly in- 
structed on the standards to be employed in evaluating his testi¬ 
mony (Tr. 1745-1749). His credibility is not subject to reviev 
in this Court. United States v. K ms, 506 F.2d 1103, 1111 (2d 
Cir. 1974), cert. denied, 43 U.S.L.W. 3651 (April 15, 1975); 
United States v. Mallah, supra, 503 F.2d at 981; United States 
V. Stromberg, 268 F.2d 256, 266-67 (2d Cir.), cert. denied, 361 
U.S. 863 (1959) ; United States v. Markman, 193 F.2d 574, 576 
(2d Cir. 1952); United States v. Compagna, 146 F.2d 524, 526 
(2d Cir. 1944), cert. denied, 324 U.S. 867 (1945); United States 
v. Mantdn, 107 F.2d 834, 839 (2d Cir. 1939), cert. denied, 309 
U.S. 664 (1940). 
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B. The evidence was sufficien.' to convict Rivera 
on the substantive counî. 

Kiveru dors iiot argue, si imI rightly so, tliat there wa; 

insullicient évidence to convict hini of conspii.y onci* (lie 

hearsay was udtuittcd. Tlius, t*»«*i-«* was testimony ttial 
when Cancio askcd Loprz if . 1 . rouhl lui y sonie of the 
coraiiie froni Miguel, Loprz told Itiiu tliat lu* cotild. but lu* 
wottlil liavr to pav Loprz #.">()( ) for eacli kilo, the sainr 
anioiiiil paid by Tories and Kivrra I Tr. SI 7 sut |. Loprz’ 
statements direct I \ rstablisli tliat Rivera was 011 e of t lu* 
buvers of drugs froni t lu* “connection". Kivrra, howevrr, 
contends tliat tliere was insullicient rvidrncr to convict 
liitn on ('omit Threc, wliicli charged tliat Kivrra, Miguel 
and Loprz «listributrd and possrssrd witli intrnt to distri- 
bute appro.ximatrlv two or nuire kilograms of rorainr on or 
about May lit, 1ÎI71. The argument is witliout inrrit. 

The law is settled in tliis district tliat circuinstantia! 
c.idence is siifticient to prove substantive violations of tin* 
nareotics laws. I nitnl States v. Aijuevi, 310 F.Üd S17. 
SUS 1 “d Cil - . 190Ü), vert. denied, 37Ü ILS. 9Ô9 (1903); 
United States v. Fantutzi , 103 F.Üd <is:{. 0S9 n. 7 t “d (’ir. 
197Ü 1 ; I nitnl States v. Fiotto, tôt F.Üd 1ÎÔ2, Üôt 1 Üd (’ir. |, 
cerf, denied, 100 l'.S. 91S 1 197Ü) : United States v. f'alahro, 
44!) F.Üd ssô, s'il (“d 4’ir. 11)71), vert, denied, 404 î'.s. 
1017 l 107-1; t nitnl States v. Xneeio, 373 F.Üd It>S, 174 
11 . 4 CJd Cir. 1907), vert, denied, 3S7 l'.S. ÎIOO (ÎJIOS); 
United States v. limtvcna, 31!) F.2d 916, 937 (üd t'ir. I, 
vert, ilenied as Orniento V. United States, 37."» l'.S. !)40 
t 1 !)(>*> 1 ; United States v. Iteid, 317 F.lld 344, 345 | “d Cir. 
1905) ; United States v. Uorello. 3-">0 F.Üd 031, 033-34 CJd 
Cir. 1957); see a! ho, I nitnl States v. doues, 4SI) F.Üd 9."»4, 
000 n. 4 (. r >th Cir. 1073); t nited States v. Atteins, 173 F.Üd 
308. 314 (Stli Cir.i, net. denied, 113 l'.S. 031 (1073). In 
Ai/ueei, safira, tliis Court hcld : 

■•.Inst as witli anv other coniponent of t lu* crime, 
t lu* existence of and dealing witli nareotics iiiav lie ^ 
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proved bv cireumstant ml évidence; tliere need lu* no 
sample placed bel'ore the jury, nor need tliere lie 
testimony liv qualitied eliemists as loue as tlie evi* 
denee furnislied ground for inferring tliat tlit* mate 
rial in question was nareoties.” 310 I*\2d at 828. 

Moreover, relying on Aiiurei, tins Court lias inade it abun- 
dantly elear that eirennistantial evideuee is suflieient to 
jirove not onlv tlie mit un and hlentiti/ of t lie drug but also 
the quantity of the nareotic drug wheu su eh quantity is in 
question. I niteil States v. laeopelli, -ls.'{ F.2d lôl), Mil (2d 
Cir. 1973); t 'nitnl States v. Ilai/nes, 398 F.2d 1)80, 1)87 
(2d Cir. 1908), vert, ilenieil, .‘{ICI F.S. 1120 (1969). 

As disenssed a bore, in connection witli the conspiracy 
count, it is plainly inferable ( indeed, under the circum- 
stances no other inference makes any sense at ail) that 
Rivera was Imying drugs froni Miguel and pa.ving for theni 
direetly to Miguel and tlien, after Miguel left for Miami, 
to Miguel through Cancio. Thus, it was left to the Govern¬ 
ment to establish the nature of the drugs (eocaine) and the 
quantity (approximntcly two or more kilograms). 

With respect to tlie nature of the drugs. in Apurai , 
supra, MO F.2d at 828-829, tins Court snggested as ac¬ 
ceptable the following categories of circumstantial évi¬ 
dence whicli the jury eould consider in determining whether 
the défendant imported or bail possession of a nan itic drug 
as charged in a substantive count : fl) the substance was a 
wliite powder and was seen by the witness; 12) tin* wliite 
powder substance was personally tested by a witness or the 
défendant: (3) the secrecy and deviousness with whieh the 
transactions were handled; < 4 ) the high priée paid in cash 
for the wliite powder substance, see also, Fiotto, supra, 
4.74 F.2d at 2Ô4; iÔ) tlie laek of complaint on the part of 
the purchasers; itii descriptive language used by the wit¬ 
ness and défendant in connection with certain transactions; 
and (7) tliere was wliite powder in évidence (frorn the 






conspirai'}*), thaï a l'nited States chcniist testilied was 
heroin. The Court also pointed to the tact tliat the défen¬ 
dants lmd previons transactions in narcotics witli the wit- 
ness. 

In tlie présent case therc was cirrumstantial proof of 
the kind set for t h in the .\ijurci tests in eonneetion with the 
Alav sale to Rivera, il we trace the shipment back to its 
source, therc is the testiniony of Bandera t liât he saw tiie 
cocaïne, a wliite powder ( fort y kilograms |, in Mendoza. 
Argenti#a, when he purchased it front the delivery inan in 
the hôtel rooni, and thaï lie. in faet, triade Chemical tests 
on the drug to assure liitnself (liât it was cocaine. He testi- 
fied furtlier tliat lie puid over ¥10(1,000 for the forty kilos; 
tlnit with Miguel he had the cocaine packeil in antique 
picture fiâmes whiclt were shipped front Buenos Aires to 
New York; tliat once in New York, tliis white powder was 
rereived by Miguel front Ruiz, and sold by Miguel for ¥11,000 
per kilograin (Tr. 003-524). There also is the testimonv of 
Cttneio concerning tliis sliipinent whiclt he said was either 36 
or 40 kilos of cocaine. Cancio described the payment to Miguel 
by Roberto Rivera of a bag full of ntoney one or two days 
after the records show the sliipinent was delivereil in New 
York (May 10, 1071t. and payment to Cancio liitnself by 
Rivera for Miguel, of ¥10,000 the next day, the day before 
Cancio was arrested. Additiomtlly, Cancio hituself pur¬ 
chased front Miguel on the corner by Ruiz’ apartment. the 
last l’Yi kilograms of cocaine front tliis sliipinent, exaniincd 
it. and sold it to his buyer (Tr. 894-915). 

lleyond tliis. there is the eviilence froni the other six 
picture frame sliipmetils of drugs, including the introduction 
into eviilence of the drugs seized front the seventh sliipinent. 
which was circumstantially prolmtire tliat drugs were in- 
volveil in the transaction between Rivera ami Miguel on or 
after May 19. 
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Finally, the <|Uiiiilit,v !appioximately two or more kilo- 
grams ) is established 1 » y the a mon nt of money paid by 
Rivera. First lie paid Miguel in Caneio's presence a ten 
pound iiag full of monev. and then he paid Caneio fl(>,000 
for Miguel. Aecording to Caneio and Mazza, the price paid 
in New York for eoeaine was fO.OOO-fl 1,000 per kilogram 
(Tr. .‘{.'12, 001). The $10,000 alone would hâve paid for al 
least \y>, kilograms, and the jury was entitled to infer lhat 
the hag full of monev at least paid for sonie amouut more. 

POINT II 

The jury properly found a single conspiracy. 

Rivera elaims thaï the évidence sliowed three alleged 
sépara te conspiraeies : a Sarmiento-Mazza conspiracy, a 
Randera-Miguel conspiracy, and a Raplmel-Cabilla cou- 
spiracy; and lhat the admission of the evideuce of these 
separate conspiraeies preveuted a fair trial on the conspiracy 
eharged in the indietmeut. The multiple conspiraeies argu¬ 
ment is plainly without merit. 

The (lovera ment \s proof diselosed a single, ongoing con- 
spiraey whose oltjeel was the smuggling of massive ipian- 
tities of lieroin and cocaïne froni South America into the 
Fnited States for distribution and sale in this eountry. 
During the period of the indietment, wliieh covered seven 
documenled shipmenls of drugs, the conspiracy had a cou- 
tinuing cote membership and a detined imslus operandi for 
smuggling the narcotics whicli remained nnclianged. 

While the conspiracy had its origin in 1063, the smug¬ 
gling plan liait was the subject of the indietment was con- 
ceived at a meeting in Ruenos Aires among Sarmiento. 
Randera and Mazza in approximately April 1070. Mazza 
thereafter bronght Miguel Aspilche into the group as an 
other middle mai) to work witli hini on handling details of 
the shipmenls and to travel to New York to sell the nar- 
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eotics. The pain ter, Rudolfo Ruiz, was t lien brought inlo 
t h<* eonspiracy to assis) with tht* shipping of t lu* drugs and 
to récrive tbe loaded picture fiâmes in New York. The 
tirst twii sliipnients in Oetnher and Deeeniher 1 f*70 • ere 
finaneed and tbe drugs snpplied by Sarmiento. Muzza and 
Miguel were tbe middlc nien, Ruiz lias tbe reeeiver of tbe 
fiâmes, and Aviles «as tbe New York bayer, l’or the tliird 
sliipment. in -lauuarv 1071, Miguel «eut alone to New York 
to sell tbe drugs beeause Mazza was on vacation. As be- 
fore, Ruiz was tbe reeeiver in New York. Tbis Mme, in 
New York, Miguel met with Enrique Lopez and Roberto 
Rivera at a bar in New York and sold tbe drugs to Tony 
Terres. Thereafter, Mazza returned froin vacation and or- 
ganized tbe fourtli sbipinent in March 1071 largely by biin- 
self, altbougb lie received tbe cocaïne for tbe sbipinent froni 
Sarmiento. As previously, Ruiz was tbe New York reeeiver 
and Tony Terres was tbe intended biiver, but wben Terres 
failwl to bave (lie purchase inoney readv on time, Mazza 
bad tbe narcotics sold again to Aviles. Ry tbe time of tbe 
lift li sbipinent in May 1 !*71. Miguel bad bad a falling ont 
with Mazza and with Sarmiento and lie turned to Randera 
«boni lie bail met tbrougb Sarmiento, and wbo «as aware 
of tbe siniiggling operation frein tbe original meeting with 
Mazza and Sarmiento. For tbis sbipinent, Randera ob- 
tained tbe cocaïne and Miguel organized tbe air freight 
sbipinent to Ruiz in New York and again travelled to New 
York and sold tbe coi-aine to Tony Tories, Roberte Rivera 
and Lorenzo t’aneio. tbe last of «boni lie bad met tbrougb 
Yolanda Sarmieiito’s busband. Tbe sixtb sbipinent in 
August 1071 «as again financed by Randera witli Miguel 
again organizing tbe sbipinent twhich, as in ail proviens 
sliipnients. «eut to Ruiz in New’ York), travelling to tbe 
Fnited States, and selling tbe drugs to (’ancio wbo, in 
tnrn. sold theni to bis own buyers.* In connection witli 


* Cancio sold part of this shipment to a man named Raphaël 
and part to a man named '‘Cabilla”, which ia where Rivera in 
his brief purports to find a separate conspiracy between Raphaël 
and Cabilla (Tr. 978-9901. 
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Ihis shipiirmt, Tony Toiles travelled to California to tind 
Miguel to persuade liim to sell the drugs to Tories. The 
ooeaiue for the tinal sliipinent vvas again supplied hy Har- 
niiento and Mazza was the organizer. The shipiuent was 
sent to Ruiz in New York, and. Mazzu travelled to New- 
York to oversee the sale, whicli, of course, never took place 
liera use Custonis Inspertors seized the traînes and the drugs 
and arrested Ruiz. 

In short, tlie evidenre revealed the classic chain con¬ 
spira cy involved in international smuggling rases, where 
different prisons plav different rôles in the chain. Here, 
as in niany otlier rases, the rore group reinained consistent 
hut the players varied froni sliipinent to shipiuent as a 
rore mendier was active in 011 e sliipinent, inactive in the 
next and (lien active again. Clearly, eacli participant 
knew froni the scope of the vent tire that otliers were in¬ 
volved in carrving ont the stages in the eonspiratorial plan, 
and tliis prinrijde un<|uestionahly ap;-lies to the Iniyers. 
including Torres, who was a participant in at least four of 
the shipments and Rivera, who knew Miguel and Lopez and 
told Cancio that Miguel wus the “connection" while the first 
shipiuent was in New York and who also hought froni the fiftli 
shipiuent. United State* v. Trainunti, supra, slip op. 2136- 
38; United States v. .1 tallah, supra, 503 F.2%1 at 076, 983-84 • 
United States v. Spirlini/, 506 F.2d 1323, 1340-41 (2d Cir. 
1074), eert. déniai, 13 l'.S.L.W. 3474 i Mardi 3, 1075); 
l'niteil States v. Ortei/a Alrares, 506 F.2d 455, 457 (2d Cir. 
1074 ), eert. ilenieil, 43 C.S.L.NY. 3551 , Ap’-il 15, 1975), 
l'niteil State.-; v. Sisea, 503 F.2d 1337, 1345 (2d Cir.), eert. 
tlcnietl, 43 F.K.L.W. 3281 i Noveniher 11, 1074); l'niteil 
States v. Santana, supra. 503 F.2d 714-15; l'niteil States V. 
Cirillo, 400 F.2d 872, 887-88 < 2d Cir. 1!)74); l'niteil States 
v. Arroyo, 404 F.2M 1316, 1318-1310 (2d Cir. 1073); United 
States v. lit/nain, 485 F.2d 100, 405 (2d Cir. 1973), raeated 
and remandeil on otlier ijrounds, 417 F.S. 003 ( 1074 I ; United 
States v. Harrera, 186 F.2d 333, 337-30 ( 2d Cir. 1073), eert. 
denird, 416 F.S. 040 (19741; United States v. Uiritlo, 468 
F.2d 1233, 1238 1240 <2d Cir. 1072), eert. déniai, 410 F.S. 




0*0 ( 1073 i ; ( nited State* v. Calabr», 407 F.2d 073, 0*2 
0*3 (2d ('ir. 1072), eerl. denicd, 410 l'.K. 020 (1073); 
L'aited States y. Heatreaa , sa/mi, 310 F.2d ut 020-020; 
l'aited States v. At/ueei, 310 F.2d *17, *2(>-H2* (20 (’ir. 
1002), eert. deaied, 372 l'.S. 030 (1003); l'aited States V. 
A rites, 274 F.2d 170, 1X7-100 < 2d ('ir. ), eert. deaied iih 
(l'enorese v. l'aited States, 302 l'.S. 071 (1000); l'aited 
States v. Stroiahcru, 20S F.2d 230, 203-200 (2(1 ('ir. i, eert. 
deaied, 301 l’.S. N03 (1030); I nited States v. ffiefl, 202 
F.2(l 413, 417-41S (2d ('ir. 1030); l'aited States v. i ra¬ 
il lat/Hao, 107 F.2d 02*, 030 (2d (’ir. (, eert. deaied, 344 l'.S. 
*04 (1032); l'aited States v. Urnno, 103 F.2d 021, 0.2-023 
(2d Cil - .), rer’d. on ni lier i/mands. 30* F.S. 2*7 ( 1030) ; sec 
also l'aited State:: v. LaVeechia, 1 »kt. No. 74-2272 (2d (’ir., 
April 1, 1073), slip op. 300. 

Finally, (lie (piestion of sinjjlc vs. multiple conspiraey 
wiiN properly plueed before (lie jury bv Judge (’annella in 
his charge (Tr. 1700-1703). 


POINT III 



The tebtimony of Redondo was properly intro- 
duced. 

Roth Rivera and T(»rres claiin that réversible errer was 
committed by tlie admission bf the testiinonv of Juan Re- 
dondo-l’edrazas. Redondo testilied tliat in 1000 and 1070. 
when Volanda Sarmiento had lived in New York, prier to 
the commencement in April 1070 of the pieture trame smiig- 
filinj): operation, lie had assisted lier in New York in lier nar- 
cotics business and tliat Anthony Terres, Fniique Lopez and 
Roberte Rivera were tlien lier buyers. Redondo testilied 
specifically about conversations with Sarmiento and about 
transactions in whicli drufis were trausferred frein Sar¬ 
miento to buyers or money reccived frein buyers. The testi- 
mony was udmitted by Judfie (’annella onl> on the issue 
of the défendants' mental operation and intent. (Tr. 33, 
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56, 85-86, 1691, 1692, 1741-1743)* Rivera aigues tliat ibis 
evidenee was impmper rebuttal testimony and since Rivera 
di<l not take tlie stand, shonld hâve heen exeluded. Terres 
argues that there was no issue such as knowledge or iden- 
tity ruised at the trial whieh would allow evidenee of 
other «rimes; that Redomlo’s testimonv was not elear and 
eonvineing and that in any eveut, its probative value was 
outweighed l»y its préjudiciai effeet, The arguments are 
without inerit. The testimonv was pioperly introdueed as 
a prior similar act. In addition, it was probative évidente 
of the existence, scope and purpose of the conspiracy 
charge»! • d was admissible to show its liackground and 
development.** 

The law is settled in this Circuit that testimonv «on- 
cerniug other crimes is "admissible if it is relevant for 
sonie* purpose other than merely to show a défendants' 
« riminal character, prorided that its potential for prejudic- 
ing the défendant «loes not outweigh its probative value." 
(cases citedl. United State* v. Papadaki*, 510 F.2d 287, 


* Torres in his brief (page 16) tiaims that Judge Cannella 
instructed the jury that the evidenee of other crimes, if accepted 
was probative of défendants’ "proclivity” to violate the law. In 
fact, the remark was made at th« «de bar outside the hearing 
of the jury and was as foliows: 

‘‘I am not going to make this July 1970 (the date alleged 
in the indietment as the beginning of the conspiracy) so 
not a single bit of testimony can corne in before this. 
It shows a proclivity on his part, whether or not he is 
acting wilfully or does it knowingly. I am going to allow 
some of this testimony in reasonable limita” (Tr. 14). 

** Torres in his brief refers to Redondo as a surprise Govern¬ 
ment witness. To assure that there was no préjudice to the défen¬ 
dants from “surprise”, Judge Cannella had Redondo kept in écart 
und made available for cross-examination throughout the trial. 
After being cross-examined extensively when he first testified, 
Redondo was aceordingly recalled for further cross-examination 
seven trial days later at 'he end of the Government’s case (Tr. 
48, 115, 119-200, 1243-1? 22). 


204 (2d Cir.), rcrt. denied, 43 U.S.L.W. 3584 (A]tri] lM*. 
1075); sec i»|so l'nited State* v. Uernj, Dkt. Xo. 74-2100 
12d Cir., Marc h 28, 11175), slip op. 2583, 2501). Ilere it is 
plain tliât the évidence was not olïered solely to provc 
cri minai character. 

The challenged évidence herc reHected “a pattern of 
eondnet of whieh tlie crime eharged [was] a part." I nited 
State* v . Itlassinyame, 427 F.2d 320, 331 ( 2d Cir. 1070 1 , 
vert. (leihtil, 402 l’.S. 045 (1071), and constitnted proof of 
a “svNtem of eriminal aet i vit y in whieh appellants parti- 
eipated." I nited State* v. /teuton, 381 F.2d 111, 118 (2d 
Cir. 1067). Uedondo’s testin n\ eonci-rning the events 
oeeurriug hcfore July, 1070 was relevant to show appel¬ 
lants were “eontinuing along the saine line" in importing, 
reeeiviug and selling nareoties as specitically alleged in 
the indietment. United State* v. HeSnpio, 435 F.2d 272, 
280 (2d Cir. 1070), vert, donied. 402 U.S. 000 (1971); 
United Stiite* v. Itonanno, 407 F 2d 14, 17 (Oth Cir. 1072), 
vert, ilenied, 410 T.S. 000 (1073). As this Court held in 
l'a pudaki* : 

“The charge of eonspiraey to commit eriminal nets 
always requires proof of a course of eondnet tliat 
will ci réunis ta ntially prove the corrnpt agreenient. 
There is no more convincing proof to a jury t liait 
tliat of a pattern of eondnet whieh unfolds hefore 
their eyes.” 510 F.2d at 204-05. 

Furthermore, this testimony of events whieh inimcdi- 
ately preceded the date eharged in the indietment as the 
heginning of the eonspiraey was admissible as showing 
the existence, pnrpose, seope, background and development 
of the eonspiraey aniong the varions participants in South 
America and New York. United State* v Uapadakis, supra, 
510 F.2d at 204-95; United State* v. Cioffi, 403 F.2d 1111. 
1115 (2d Cir. 1074 1 ; United States v. Cohen, 480 F.2d 
055, 040-050 |2d Cir. 1073 1 ; /nited State* v. /tel Purija- 
torio, 411 F.2d 84, 80 87 (2d Cir. 1069); United State* v. 


Vostello, 352 F.2d 848, 854 (2d Cir. ), rer'd on otlor i/round*. 
as MarrieUi v. United States, 390 l\ S. 39 (1908); ni*»* also 
United States v. Turcotte, Dkt. No. 74-2380 (LM Cir. April 
17, 1975), .slip op. 2957 ut 2965; United States v. Colosurdo, 
453 F.2d 585, 591 < 2d Cir. 1971), eert. denied, 400 F.S. 
917 (1972). 


The picture frmue conspiracv charged was largely di- 
rected front South America hv the co-defendaut Yolanda 
Sarmiento who left New York and returned t(» Argentina 
to set up her hase of operations there after she and her 
husband had heen arrested in New York in April 1970. 
The fart that llivera, Torres and Lopez were Yolanda Sur- 
miento’s buvers in New York when she lived and ran her 
narcotics operations liere, is surely probative of the tîov- 
ernment’s contention tliat tliey continned to be her buyers 
when she moved back to Argentina and a few mont lis Inter 
in Iîuenos Aires started the picture fratne smuggPug opera¬ 
tion. The fact that in April 1970 Redondo had l>een ar¬ 
rested together witli Sarmiento and her husband in New 
York was vital to the jury’s understanding of why she 
had had to leave New York, return to Argentina, and cro¬ 
ate a new smuggling operation. 

Contrary to Torres' contention the 100 kilos was not 
pinned on Torres atone by Redondo. Specifically, he said 
that before the arrest, Torres was supposed to deliver 
$50,000 to Yolanda (a suin which would hardly account for 
more thun 4 or 5 kilograms) and discuss future deliveries, 
that Tonv was supposed to pick up merchandise—heroin and 
cocaïne- ci New York, and that her narcotics “for the rnost 
part went to Tony, the old inan Lopez and Roberto Rivera.’’ 
(Tr. 98, 99, 102). Following tliis testimony Redondo tes- 
tifled that he was arrested with Sarmiento and her husband 
and charged with the |iossession of app.-oxiinately 100 k : los, 
inostly heroin and cocaïne, found at Sarmiento’s apartnir-nt 
on West 19th Street. 






Furthermore, lledondo was uot the ouly witness tu niep- 
tiun tlu* 100 kilos. It rame up again during tlu* rourse 
of t lu* conspiracy, in a statement in furtlirranre of (lie 
conspiracy from Torrrs' own nioutli. ('anrio testitied thaï 
wlien Sarmiento’s hushand, Emilio, was staying in t'ancio's 
girlfriend’s a part ment in Januar.v, 1971, prior to Einilio’s 
rcturn to South Anierira, Tony Tories raine to (lie apari- 
* ment and had a conversation vvith Emilio about drugs 
lost earlier and tlie fart that lie (Tony T) had paid an 
ail vaine of 0,000 in cash to Emilio and Yolanda for t lu* 
nareoties. Tony said lie wanted to be repaid the ?-ô,000. 
Emilio objerted and said “you know that I hâve been ar- 
rested. We lost 100 kilos and 1 lose more tlian you.” Tony 
T responded tlmt regardless of that, lie had given the 
#20,000 in advauce ami never rereived the cocaïne. Emilio 
tlien agreed to repay Tony the #20,000 wlien Emilio got 
ont of tin- rountry and Tony said lie would take payaient 
in either cash or coke (Tr. 83I-83ÔI. This conversation 
foreshadowed the subséquent testiniony of Mazza that Tony 
Torres was the scheduled buyer for the next Sarmiento pie- 
ture franie shipment, the Mardi shipiuent of 10 kilos of 
lieroin and 3 of cocaine. 

Mazza also testified that Torres told him when they 
were negotiating for the purchase by Torres of the Mardi 
shipment that “on one occasion lie had advanced around 
#20,000 to Yolanda Sarmiento ior the purchase of a ship¬ 
ment of ilrugs, but since the police seized the drugs and 
Yolanda Sarmiento and lier hnsband were arrested he lost 
his money'’ (Tr. 332). 

In the resent case, as in Vnited <S 'tutcx v. Itosza. 30Û 
F.2d 200, 211 12d Ci*. 1905), it cuti safely lie said that 
“the danger that the jury would ‘prolm : y lie roused by the 
évidence to overmastering hostility' was minimal.” The 
“tempérâtme genernted" by the concededly admissible évi¬ 
dence of the importation and distribution of seven sliip- 
meiits of nareoties concealed in picture frai les involving 
one-sixth of a ton of lieroin and cocaine “was not likelv 
to lie siguiticantly augmented’’ by évidence that nareoties 
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previously bail beeu imported aud sold by the saine peo 
pie. Id. 

Final ly, tbe appelants were more tban adequutely pro- 
tected by the District Court’s eautionary instructions to tlu* 
jury as to the lirnited purpose for wl'icb tbe evidenee was 
received (Tr. 55, 56, 85-86, 1691-1692, 1741-1743).* 


POINT IV 

There was no error in the failure of the Trial 
Court te orant a mistrial when jurors saw the 
défendants in handeuffs in the hall during the 
lunch break. 

J lot h défendants daim réversible error because tbe 
Trial Court failed to graut a mistrial after jurors saw tbe 
défendants in haudeutfs. The daim is meritless. 

During tbe lunch break on the second day of trial the 
défendants were accidentally seen in handeuffs in tbe hall- 
way outside tlu- courtroom by two jurors, one of whom 
spoke about what lie had seen to a tliird juror. At défen¬ 
dants' request Judge Cunnella eonducteil a tborough voir 
dire of tlie three jurors involved, and exeused one of them, 
alternate no. 2, when sbe indicated that she might be af- 
l'ected by haviug been told of the handeuffs. The two 
jurois who had seen the handeuffed prisoners said that 
the expérience would not affect them at ail and remained 
on the jury. Thev also were instructed not to mention to 
the other jurors what they had observed. The transcript 
of the description of the incident in the hallwav by defeuse 

* Judge Cannella also sought to protect appellants’ right to 
a fair trial by excluding Redondo’s testiniony that Yolando Sar- 
miento jumped bail on the charge filed against her in April, 1970 
and fied to Argentina and that it was Tony Torres who arranged 
her escape from this country. This evidenee was excluded after 
an offer of proof from the Government even though it was in- 
disputably probative of the close relationship between Sarmiento 
and Torres (Tr. 106-109). 
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coulise 1 and of rlie voir dire conducted by the Court is con- 
tained at Tr. 152-156 and Tr. 187-104. The record does not 
support Torres’ contention < Rr. at 20) that there was 
a répétition of the incident. ï'nder the circuinstances, the 
précautions taken by the District Court to assure that 
there was no préjudice to the défendants were ample and 
the incident provides no ground for reversai. I iiited Stntcx 
v. Sperling, 302 F. Supp. 900, 913 (H.D.X.Y. 1973), aff’d, 
506 F.2d 1323, 1343 n. 30 (2d Cir. 1974), rrrt. denied, 43 
U.S.L.W. 3474 (Mardi 3, 1975) and the cases cited therein.* 


POINT y 

The Court's remarks about hollandaise sauce 
and rhe conspiracy were not réversible error. 

Rivera cites two remaries hy .Jiidge Cannella which are 
alieged to hâve been highly préjudiciai to Rivera and there- 
fore require a uew trial. The point is frivolous. 

The tirst allegedlv préjudiciai remark aliout hollandaise 
sauce and custard arose duriiig the direct examination of 
Government witness Mazza who was describing a conversa¬ 
tion lie had had with Ruiz, relating to the completed third 
shipment of narcotics in picture Crames and the prépara¬ 
tion for the fourth shipment: 

“Q. Was there anything else said in tliis conversation? 

A. Well, 1 don't rememher whether there was any¬ 
thing more to the conversation but wlmt I do re- 
member is that I said that there was going te be 


* For his own reasons counsel for Torres decided to raise 
the issue in his summation and inform ail the jurors that the 
défendants were in custody and kept in handeuffs. At this time 
the Court instructed ail the jurors that the défendants were in 
custody simply because, for whatever reason, they had not fur- 
nished bail (Tr. 158G 1590). 
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a deal pretty soon, t liât he should préparé ami buy 
the paintiugs fur the shipment. 

Q. Did Ruiz say what the substance had l>een that 
had beeu sent ont un the previous load? 

Mr. Schwartz: That is objeeted to, if your iiouor 
please. 

The Court: Sustained. 

Q. Did Ruiz say anvthing about the shipnieut he just 
described ? 

Mr. Schwartz: Objection, your Honor. 

The Court: I think you ought to go on. The jury has 
more tlmn euough on this area at this point. Sus¬ 
tained. He nlready described what Ruiz told him. 
He said they weren’t sending up custard or hol- 
lapdaise sauce in these frames. 

Q. Did you thereafter obtain more narcotics? 

Mr. Schwartz: I object to the form of the question, 
your Honor. 

Mr. Brown : Objection. 

The Court : Sustained. 

Q. Was there another deal which you were involved 
with? 

Mr. Schwartz: May we hâve a tiuic and place, your 
Honor? 

The Court : Yes. Thereafter, namelv, alter the middle 
of Mardi, what, if any, other dealings did you 
hâve with Ruiz after Mardi of 1971?” (Tr. 313- 
314) 

Viewed in conte.vt of the repeated testimonv that the con- 
spirators were smuggling drugs in the frames, and of the 
introduction into évidente of une set of frames with the 
drugs, the District Court was only stating the obvions. 
Xo préjudice resnlted from the remark beeause défendants 
never contested that the smugglers were importing drugs. 
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Furthermore, since there was no objection to the District 
Judge’s remark about ••hollandaise saouce” and “custard”, 
the issue was not preserved for review. 

The second allegedly préjudiciai remark came in re- 
sponse to a request l»y Rivera'g counsel on the seventb dav 
of trial tliat the Court iule tliat the testimeny concerning 
conversations and aets of Tories was not binding on 
Itivera.* After accomplice witness Cancio had described 
picking up $16,000 from Rivera at Rivera’s bar for Miguel, 
he said he met Tony T at about bar: 

“Q Did you bave any conversation with Tony T at the 
La Rarraca? 

Mr. Schwartz: I object to the leading, your 
Honor. 

The Court : What, if anything, was said at tliat 
time? 

The Witness: Well, I saw Tony T. I gave him 
the message that Miguel had asked me to give him, 
tliat he should bave the monev ready wlien he came 
back. 

Mr. Schwartz: I object to that and move to 
strike it ont, your Honor, on previously stated 
grounds. 

The Court : Overruled. 

A. Then he said to me, “Well, I hâve the monev.” 
Then I said to him, “Well, here is the $2000 1 
owe you. 

Mr. Brown : Your Honor, I am going to ask 
for a ruling that any and ail conversations and 
transactions with Tony T that are alleged to hav<* 
been made lie not binding on the /..‘fendant Riveia. 

* Similar instructions had been given by the Court upon the 
request of Rivera’s or Torres’ counsel at least three times before 
in the trial (Tr. 52-56, 833-834, 908-909). On the last of these 
occasions Judge Cannella specifically said it was for the jury to 
find whether a conspiracy had or had not been established (Tr. 
909). 
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The Court : Tliat is not exact ly ho. Under cer¬ 
tain circuinstances it wonldn’t be liinding on him. 

The law of conspiraey, I will reput it to you at 
a later time if it beeomes neeessary, is verv simply 
put like this: A conspiraey is an agreement be- 
tween two or more persons to commit an illégal 
act or to commit a legal act bv illégal means. 

The way a conspiraey is proven ordinarilv is 
by a sériés of events, a sériés of circumstances 
and certain conversations from whieh von can de- 
dnct wbether tliere was or 'vas not a conspiraey. 

If, after discussing ail the évidence in the 
case, the totnlity of it, you conie to the conclusion 
tliat there was a conspiraey, then from that point 
on nnybody that is in the conspiraey >s bound by 
the acts and déclarations of anybody that is in the 
conspiraey, whether it is in their presence or not 
in their presence, whether it is said by them, for 
♦ hem or anything else. They are partners in 
crime. 

So that before this conversation can lie bind- 
ing upon Rivera, you must be satisfied that there 
is a conspiraey, that the ohjeets of the conspiraey 
were to violate the nareotics control law to the ex- 
tent that they were going to import into the United 
States drugs il legal lv for the New York market 
and that lie knowinglv was a part of that and lie 
took a part in it and participated knowinglv, that 
is, lie didn't do it by mistake or through inadver- 
tence or error, but lie did it knowinglv and that 
lie was looking to further the object of the con- 
spiracy. 

Now, the conspiraey we hâve here is what is 
called a ehain conspiraey. There are a niimber of 
kinds of people involved in this. There are finan- 
cial people at the liead of it who finance it: there 
are people who then get large amounts of drugs, 


in this partieular rase in Cliile or in Argentiua, 
for importation into the United States, particu- 
larly for the New Vork market. 

Then there art- people that were going to trans¬ 
port it and tliey did. There were people who were 
going to receive it here, Ruiz, lie did. There were 
people then who were going to huy it in large 
quantifies. and tliev did. aeeording to the evidenee. 

That is for von to find. I am not making that 
finding myself. Y 011 may find that from the evi¬ 
denee. You will hâve to make that détermination. 

Finally, it gets down to the point where it 
gets into the Street and the smnll huyers Imy il. 
\Ve do not hâve anv small hnyers here. We hâve 
so-ealled lnivers that huy in quantifies. This 
partieular witness, ineidentally, used the drug. I 
am not aware thaï any other witness that tt'stified 
said that lie used it. Tliis partieular witness did. 

So that hefore tliis conversation eau lie hinding on 
Itivera you must find that there was a eonspiracv, 
von must find that the ohjects of the eonspiraev 
were to illegally import into the United States for 
the New York market these drugs, and you must 
find that lie hecame a party to it and was interested 
in seeing tliât it sneeeeded. 

So this is taken suhjeet to eonneetion, and if 
von make ali the flndings that are neeessarv hv 
eredihle evidenee hevond a reasonahle don ht, it 
may applv to him. 

On the other liand, if von don’t, then it may 
not applv to liim. That is the reason you are here: 
to déridé this question of faet whirli exists in this 
case. 

Mr. Schwartz : Pan we go to the side har. your 
Honor? 

f At the side har. ) 
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Mr. Schwartz: Your Honor, merely for the 
record I would like to enter un exception on hehalf 
of the défendant Tor es. 

The Court: YVhat is the exception? 

Mr. Schwartz; Tour Honor lias made a iinding 
in front of this jury that we lmve a chain eon- 
spiracy here. First of ail— 

The Court :Wliere do you tiiul that? 

Mr. Brown: You sa’d it. 

The Court: I said it in possible for theni to 
find, if they find that beyond a reasonable doubt. 

(In open court.) 

The Court: I do not snggest that I find that 
there is a chain conspiracv here. I snggest te» you 
that when you look at the toiality of the évidence 
you may find that there is sucli a conspiracv here. 
It is not tip to 111 e to niake the finding. You are 
the finders of the faet, not me. 

(At the side bar.) 

The Court: Wliat elne? 

Mr. Schwartz: I would ask you to include 
one thing, if you will, that a persou—a person’s 
participation in the conspiracv ean only lie de- 
termined by his own acts and déclarations. 

The Court : You are way past the law. The 
other cases are past that? That is not so any 
more in this district. We will give you the cita¬ 
tions and you look them up. 

I décliné to do that liecause that isn’t the law. 
That is not the law. 

Mr. Schwartz: In any case, I just enter iny 
objection. 

The Court Okay. 

Mr. Schwartz: My exception. 

Mr. Brown: 1 do so siinilarlv. 

The Court: That is noted" (Tr. 11‘J3!I2Hl. 
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lu (lu* eontext of tlu* entire instruction lia* jury cotild 
hardly hâve thought thaï the District Court lu») made a 
tinding t liât there wus a conspiracv especially sime they 
acre twiee toUl that the trial judge was not iiiaking sueh 
a tinding. Furtherinorc. during the charge the District 
Court inatrueted the jury that it was the jury’s province to 
déterminé the tacts (Tr. 1726-1730). In any event, Rivera 
sutîered no préjudice froni the remark because no one at 
trial, ineluding either défense counsel, disputed the existence 
of a conspiracv to smiiggle drugs into the United States. 
Rallier, they claimed tlmt the Government had not proved 
that the defendant’s participated in the conspiracy. 


POINT VI 

The Government's summation was not improper. 

Tories contends that the prosecutor in suininatio.i made 
two improper rguments which require reversai of the 
vonviction. The contention is without nierit. The prose- 
cntor’s arguments, viewed as resjMmse to the arguments of 
défense counsel, were entirely proper. Furthermore, the 
prosecutor in summation reviewed the évidence in gréai 
detail and the allegedly improper remarks would not hâve 
distraeted the jurors from deciding the case on the évidence, 
an obligation which the prosecutor at the beginning and 
end of his summation reminded the jurors wus their sworn 
dnty i Tr. 1654-1(100, 1725-1726). 

The basie tlirust of the sununation by Torres' counsel 
v\as that the Government had ac improperly : n makiiig 
dca Is with its aceomplice witliesses, the South American 
and Cuban importera of the narcotics, the resuit of which 
was that they received lesser sentences t ha n they should 
hâve received. The argument was that the smugglers were 
the real criminals, that they made millions of dollars send- 
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ing drugs to the United States,* tlmt thev were smuHm 
than the proseentors, they were now taking advantage of 
us, the Américains, and would testify to whatever the Oov 
ernment suggested.** The argument reaehed its peak at 
the close of sommation : 

“( W)e are snpposed to be in a war against naieotic.- 
We are supposed to lie engaged in a war against the 
importera of drugs . . (Tr. 1671) *** 

* “Wladimir Banderas. * * * If you hâve any simple mathe- 
matical abiiity I will show you that in just what Mr. Banderas 
admits to he made a total of 4,399,000 American dollars that he 
took back to Buenos Aires * * * ” (Tr. 1605). 

** “Do you know, it’s a strange thing, but everybody who 
walked into this court who identified Mr. Torres said, in identi- 
fying Mr. Torres, the man in the red jacket. You read the testi- 
mony. As to each and every witness who came in here, even 
agents who came in here, and they ail said, the man in the 
red jacket. 

“Mr. Torres has worn a red jacket in this case since it 
started, and everybody came out and said, the man in the red 
jacket. They also came out and said, when asked by Mr. Littie- 
fieid, and what else do you notice about him that you didn’t 
know before? 

“Well, before when I knew him he didn’t wear a mustache.” 
Word for word. And I don’t say this to you to imply that Mr. 
Littlefield rehearsed his witnesses, or that Mr. Littlefield sug¬ 
gested or somebody else suggested who they should identify” 
(Tr. 1595-1586). 

(The witnesses are) “com(ing) in here (to) tell the story the 
government wants" (Tr. 1628). 

“The only thing the government wants (the witness) to do 
is get up there and tell stories” (Tr. 1605-1606». 

*** Earlier the argument of Torres’ counsel had included the 
following: 

“These (the witnesses) are smugglers, ladies and gentlemen. 
These are people ten times smarter than we will ever be. Their 
whole life is a life of crime and deceit and smuggling and lying 
and cheating. That is how they live and if they can convince 
half the world, what about we poor Americans” (Tr. 1610). 
***** 

“I mean, this is incredible. The lengths—who are these 
people? Who are these people? The Banderas, the Cancio, the 
Mazzas and the Redondos, who are they?” 

[Footnote continued on following page] 





“South American national» or Cuban national» that corne in 
here looking for help? They are drug importer». They are the 
peuple responsible, they are the very source. And are they 
languishing in American prisons for hundreds of years, the way 
they are supposed to? No. They are making deals with the 
Government of the United States to .‘.end them home to South 
America. 

“And let me ask you, ladies and gentlemen of the ju^y, do 
you for a moment believe that these men live their whole lives 
«muggling, in crime, and the money was sweet, and they hâve 
been educated? Do you think that these peuple are a match for 
Mr. Bancroft Littlefield (the prosecutor;? They corne out of the 
streets. These peuple hâve pulled themselves up, clawed their 
way up, shot their wa.v up, did anything, and do you think that 
agents of the Government are a match for these people? 

“They are ten times smarter than you and I will ever be. 
And when they get back after these deals are consummated, to 
South America, and they lay low for a while, what do you think 
they are going to do? 

“They hâve already enjoyed the greatest éducation that the 
Government of the United States could give them. They know 
how it works, they know what to do, and they know how to 
bargain if their people in the future get caught. What laughs 
these crooks must hâve on us when they get back to South 

America.” (Tr. 1624-1625; 

* * * # # 

“They should be prosecuting Lorenzo Cancio to give him a 
hundred years. They should be prosecuting Wladimir Banderas 
to give him a hundred years. 

"They should hâve given Alfredo Mazza a hundred years. 
They should hâve given Redondo a hundred years. And there 
is every reason for you to expect, based upon past performances, 
that every one of these sweethearts within the next year or two 
will be out on the Street free, that he will be able, as did Mr. 
Mazza, to ask the Government, do you think you could get me 
permission to go back to South America, where Mr. Redondo 
is residing, where he came up from? Oh, 1 would be forever 
indebted if you would do that for me. 

“Could you imagine Mazza, sitting on the streets of Buenos 
Aires with his crew of smugglers and narcotics importer», and 
they say to him, Alfredo, we thought we’d never see you again, 
and he said, these American» are crazy; you make a deal and 
you tell them what they want to do, they give you the country, 
the Court House, everything, and they send ,,ou home (Tr. 1626;. 
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The point of the argument was that the smugglera, these 
foreign importera, were so bad that the jury should soiue- 
how ignore the fact that there were American huyers in 
the United States. Defense counsel's tactic was to lead 
the jury to blâme only the smuggler’s and hope tliev wouhl 
forget about the huyers, two of whom the government con- 
tended were the défendants on trial.* 

In response to this strategy the proseeutor was compelled 
to remiml the jury that the huyers in New York were vital 
to the smiiggling operation, that tlie money the smugglers 
made came from the huyers, in short that the huyers were 
as eulpable as the sellers. 

“Proseeutor: Xow, vour jury service is, of course, a 
very important duty as other counsel hâve told you. 
There is perhaps no higher duty that n citizen eau 
perform in our sj r stem than to partieipate in the 
effective implémentation of justice, whieh is what the 

* Both defense summations also contained particula, y harsh 
attacks on the Government and its witnesses on accusations outside 
the record. The witnesses would testify “against anybody that the 
Government wanted them to testify against” (Rivera Summation, 
Tr. 1565j. One witness “would sell his mother for his own safety” 
(Rivera Summation, Tr. 1572); others are “beasts” (Rivera Sum¬ 
mation, Tr. 1581), “vermin” (Torres Summation, Tr. 1625); one 
(previously,) cornes into court and “lies and lies and lie (s) ... and 
the Government knew he was lying and a man was convicted” 
(Torres Summation, Tr. 1619). The same witness who testified 
he had worked in the Castro Government in Cuba after the 
révolution was described with no basis in the record as “trained 
in the révolution to kill people. Cornes out of the Sierra Maestre 
Mountains with Fidel and marches on Havana killing people ail 
the way” (Torres Summation, Tr. 1622). 

Additionally, the proseeutor was interrupted so many times 
at the outset of his summation that the Court had to instruct 
defense counsel : 

“Look, it’s very disconcerting for anyone to sum up and be 
interrupted about 16 or 17 times so far. You know how you 
can preserve your right” (Tr. 1674). 



jury systcm is. ()f course, defense counsel hâve point - 
ed ont at iength that oue of the Inactions of the jury 
is to protect the innocent and of course that is one 
of the functious of the jury. 

1 {ut equally important is its other function and 
that is the function to protect the public from peuple 
who are buyiug narcotics here in New York and en- 
ahling these smugglers to go baek to South America 
with ail the money. Do you think the smugglers 
could function if there weren't peuple in New York 
to buy narcotics here? 

So you can well understand in this case the need 
of society to he protected against people who are 
huying these vast amounts of narcotics in New York. 
Moralise, after ail, we are not talking abont sugar 
or anything like that, we are talking a bout heroin 
and cocaïne, over 152 kilograms of heroin and co- 
caine; T10 pounds, alinost l/6th of a ton, bought here 
by the buyers, including Lopez, Cancio, Tony T. 
Roberto Rivera. Aviles. 

Who is it that pays the hnndles of money to these 
international sinugglers if it is not the buyers here 
in New York, these rnen, who is it? 

Counsel for Torres: Your Honor, I think he is 
getting into areas that are substantially préjudiciai 
and I object. 

The Court: Overruled. 

Counsel for Rivera: 1 will note my objection for 
the record. 

The Court: Overruled. 

T* rosée ut or : No wonder our balance of payuients 
is in such pour condition when money like that is 
pouring ont of the country.” 

The second ailegedly improper remark came at the close 
of the prosecutor's summation. After reviewing the évi¬ 
dence in great detail I Tr. 16*11-1724), the prosecutor told 
the jury: 
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“Perhaps the beat way for 111 e to close would be 
as I began to remind you of your duty and your oath. 

Now the decision in the last analysis is up to 
you and you alone. You lmve a very serions obliga¬ 
tion. Your oath is to well and trulv try the case 
according to the facts and the law as the court shall 
give it to you. 

Nothiug more is required of you than abiding by 
this oath. There is no place for synipathy here. This 
is not, after ail, a case about kids, junkies buying $5 
bags in the streets. This is a case about *he men, 
smugglers and buvers, who iuake it ail possible for 
kids to get hooked. 

Roberto Rivera and Anthony Torres, Tony T, the 
government submits, are guilty beyond any doubt. 
Accordinglv on the evidenee tliey inust be found 
guilty, the Government submits, of conspiracy, and 
Torres guilty of the charges in counts 2 and 3 and 
Rivera guilty of the charge in count 4.” (Tr. 1725- 
1726). 

The argument here was proper. There ica* no place for 
synipathy. It mut a case about the people who smuggle into 
the United States and buy and sell here large quantities of 
drngs. The défendants were not singled out for blâme. 
The prosecutor made no distinction between the smugglers, 
who had been the government's main witnesses, and the 
bnyers, among whom the government contended were the 
défendants. The use of the colloquial terms “kids,’’ “jun¬ 
kies,” “$5 lmgs,” “hooked” was perhaps blunt, but it was 
nonetheless accurate. Judge Mulligan’s observations in 
Bynurn concerning the impact on the jury of evidenee of 
crimes of violence in a case involving another large-scale 
narcoties conspiracy are equally apt here: 

“No jury in New York can lie unaware of the dimen¬ 
sions and conséquences of the major operation which 
was graphically portrayed here. The révulsion of 
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the average citizen to thin trattir need not be docu- 
niented. How évidence of the concomitant robbery, 
assanit or even planned ni aider here eould be so 
cxarerbating as to render the jury’s judgment irra- 
tional, \ve are anable to understand. ll’e are not 
dealing uitli ni inor Ica g ne addieteil stre.et /nishers 
but iritli irell-jinaneeil brazen /irofessionals engaged 
in n large-seule iTiminal undertaking . . (Ern- 
pliasis supplied). 4SÔ I'.2d at 499. 

Moreover, this is not a case where the prosecutor asked the 
jury to rem-h a verdict Imsed on bis personal view of the 
case. Rat hcr the prosecutor in suinmation repeatedly 
stressed liie évidence and in «losing urged the jury to reach 
a verdict based on the evidence. \ 

l'il'ty years ago, in IH Carlo v. I nileil State*, ti |'.2d !{(il, 
Ibis (lid t'ir.), eert. ilenieil, l!t»N f.S. 7tMî (1924) .ludge 
Learned lland articulated the proper approach to be taken 
in cases cballenging the proprietv of the prosec- ior’s sum- 
niation. Speaking loi- tiiis Court. •ludge Hand in (liât case 
conduded thaï tbere bad l>een no abuse in the cominents of 
t lie l'nited States Attornex who called upon the jury “tf» 
put au end to the raie of the “dagger and the stiletto’, to 
the ‘invisible power behiiul tliesi* défendants’”: 

“W'Iiile, of course, we recognize that the prose* ut ion 
is liv custoin more rigidl.v limite*! than the defense. 
xv«- must décliné to assimilate ils position to that of 
eitlier judge or jury, or to routine a prosecuting at¬ 
torney to an impartial statement of the evidence. 
Il<‘ is an advocate, and il is entirely pro|>er for hini 
as earnestly as lie can to persuade the jury («f the 
tint b of bis side. of whicli lie ought to be thoroughlv 
convim-«**l liefore lie hegins at ail. To sliear him of 
ail oratorical emphasis. wliile leaving wide latitude 
to the defense. is to load the seules of justice; it is 
to deux \x liât lias alxvays been an accepted incident of 
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jury trials cxeept iu those juridictions where any 
serions execution of tlie élimina) law lias yielded to 
a gliostly plmntom ol' tlie innocent ma 11 falsely con- 
victed." /'/. at îMW. 

The proseeutor iu Ihis rase indulged in far less “oru- 
torieal emphasis” tliait that whieh Judge Iland approved of 
in Di Carlo. l'nder Ihis Court‘s decision in l'nitril States 
V. /i fa mon, 26S F.2d N 7S i 2d Cil - . 1959i, il is pcrfertly elear 
that liis remarks did not ronstitute réversible error. In 
Uanios tlie proseeutor iu his suniumtion referred to t rallie 
in nareoties as “a dirtv business”, a “vicions business”, 
a “sneaky business", and as a “vicions racket" and referred 
to the pure hase priée of three ounees of heroin as “repre- 
senting $1,265 worth of hninan dégradation.” Ilere, as in 
Humus, the coininents roniplained of were only a simili part 
of a lengthy sunnnation, “the rest of whieh was devoted 
to a thorough review of the farts and fair argument tliere- 
on.” I<l. at 880. Similarly, “the eontext suggests that sev- 
eral of tlie eoinineiits were obviously made to niitigate pré¬ 
judice against the (îoverninent for its use, in tlie proseeu- 
tion of t his rase, of inforiners and undercover nien whose 
eredibility had been savagely attarked by défense." ht. In 
eoneltiding that these reniarks did not deprive lîanios of 
a fair trial, t his Court déclarai: 

“[\\'|e tliink il not iniproper for <ioverniuent coun- 
sel in the proserution of sueh a rase, at least within 
reasonable limitations, to ciuphasize the importance 
of the rase by ealliug attention to the unsavory na¬ 
ture and the social conséquences of illieit t rallie in 
nareoties—conséquences far more serions tliun those 
tlowing, for instance, froni illieit t rallie iu lotterv 
tickets or iu untaxed liquor." 

Sec also Chah, ma V. I aile,l States, lit l\2d 1150. 1112 lOth 

Cir. 1969). 






Viewed in tin* eontext of t lie en tire snniination and in 
liglit of th<* attaeks levelled liy défense eounsel during their 
elosing arguments, tlie cliallenged reinarks of (inventaient 
eounsel did not exeeed t lie liounds of fair reply. (' nitcil 
S tut <h v. Lairn, 555 l'.S. 559, 359 n.15 ( 1 95N ) ; l nitcil 
States v. Troniunti, su/ira , slip op. 2107 at 2104-66; !' nitcil 
States v. Ih Aiii/dis, |1*o F.2d 1001, 1011 12d Cir. i (eon- 

ctirring opinion of Mansfield, •/.). eert. ilenieil, 410 l'.S. 950 
11974); I nitcil States v. Saiitana. 4S5 F.2d 505. 570 12d 
Cil - .), eert. ilniieil. III l'.S. S55 11975); I nitcil States v. 
I ai Sursit, ISO F.2d 522 I 2d <’ir. I. eert. ileaieil, 111 l'.S. S55 
(1975); I nitcil States v. I(enter . 457 F.2d 1171 (2d Cir.t, 
eert. ilenieil. 109 l'.S. H42 (1972). 

In I nitcil States v. Steml, 122 F.2*1 1S5. 1S4 (Sth Cir. I, 
eert. ilenieil, 597 l’.S. UNO (1970) t lu* proseeutor in nu in¬ 
itiât ion told tlie jury: 

Ladies and gentlemen, 1 urge you, liased 11 pou tlie 
evidenee in tliis case, for tlie gnod of tlie eoniniiinity 
t liât you represent, rid ourselves of these bnrglars, 
sneak thieves in tlie niglit * * * and find liini guilty 
as charged. 

Tlie Court of Appeals lield Huit tliese reinarks v.ere witli 
in perniissilde liotinds : 

Tlie (lovernment's argument, limvever, was oliviously 
liascd upou tlie evidenee presented at trial, wliieli 
evidenee was ample to support a finding Huit Stead 
was guilty and was a Imrglar. Tlie (inventaient 
inerely went on to stress to tlie jury ils dutv, and 
tlie importance of ineareerating a inan a jury l>e- 
lieves to lie guilty of crimes against tlie eommunity, 
rallier t lia n allowing feelings of uierev to resuit in 
an innocent verdict for a guilty maii. W’e lielieve 
that even witliont tlie eautionary admonition l»y tlie 
Court to tlie jury tliis argument was witliin permis- 
silde lioiinds. t 122 F.2d at 1N4.) 
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But even if Oovermuent couiiseFs remarks are deeiuetl 
improper, it is indisputably elear tlmt iu this case “a re¬ 
versai would l»e au iimuoderate penalty." / niteil States v. 
Lotseh, 102 F.2d 05, 07 (2d Cir.), vert, denied, d07 F.S. 
022 ( 1909 ) ; see also l nited States v. Mallali, 500 F.2d at 
070. The evidenee here was overwhelming, and the allegedly 
objectiouable remarks were isolated oeeurreuees iu au otlier- 
wise unehallengeable su minât ion which came the end of 
a relative!} long and hard t'ought trial. In light of ail 
the cireuinstances, the remarks, even assuming that they 
were unwarranted, could not hâve had and did not hâve 
any impact on the jury. I nited States v. Socony-Yaeuam 
Oit Vu., dlO F.S. 150, 207-40 (1040); United States v. 
Tortora, 404 F.2d 1202, 1207 (2d Cir.), vert, denied, 400 
F.S. I00d (1072); / nited States v. t'nllanan, 450 F.2d 145, 
150-52 il) h Cir. 1071); I niteil States v. Ut mare, 42d F.2d 
775, 7Ntl-JS 1 i 11ii Fir.4, vert, ilenied, 400 F.S. 825 (1970); 
I niteil Siales v. Medelin, d5d F.2d 789, 705-700 (Oth Cir. 
1005), vert, denied, dsl F.S. 07d (lOOOi; Marks V. ( nited 
States, 200 F.2d d77, dSd ( lOlh Cir. 1058), errt. denied, d58 
F.S. 020 (1059).* 

POINT VII 

The trial as a whole was not unfair to Rivera. 

liivera’s linal contention is that even if not one of the 
spécifie points raised on appeal calls for reversai the cumu¬ 
lative effect of ail of theiu combined with the fact that the 
evidenee against Bivera was indirect and «ircumstantial 
re<|uires reversai. The argument is frivolous. As discussed 
in the several points above, there were no errors constituting 

* Furthermore, defense counsel did not object to the last re¬ 
marks which it is now alleged were improper, United States v. 
Soamy-Vacuum Oil C'a., supra, 310 U.S. at 239; United States v. 
Perez, 426 F.2d 1073 <2d Cir. 19701, aff'd, 402 U.S. 146 (1971); 
United States v. Brigys, 457 F.2d 908 <2d Cir.), cert. denied, 409 
U.S. 986 (1972) ; United States V. Benter, supra, 457 F.2d at 1175. 




a courue of préjudice whieh deprived Rivera of his constitu- 
tional right to a fair trial. The trial was condueted with 
fairness hv dndge Onnella. The District (’ourt's charge 
on accoinplice witnesses upon whom the Government based 
its case was, if anything, favorable to the défendants <Tr. 
1741-1749). Tlie évidence against Rivera was not ail in¬ 
direct and eireunistantial and even if it were, on appeal 
inust be taken in liglit most favorable to the Government. 
tllasser v. United States, .‘11 5 F.8. HO, 80 (1042); United 
States v. Troyiano, 418 F.2d 10G9, 1074-1075 (2d Cir. 1009), 
vert, denied, 307 1.8. 1021 (1070). 

CONCLUSION 

The judgments of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Curban, 

United States Attorney for the 
Southern District of Netr York, 
Attorney for the United States 
of America. 

ll.VNCBOFT hlTTLEKIELD, JK., 

Lawrence S. Fei.u, 

Assistant United States Attorneys, 

Of Coansel. 
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